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HISHONOUR JUDGE BAILEY :

1. This is the hearing of both a party wall award ap@ed a Part 7 claim originally for
various forms of relief but now restricted to damsg Mr Russell Gray is both
appellant and claimant. Elite Town Management teéochi (“Elite Town”), the
respondent and defendant, is a company incorporatedr the law of the British
Virgin Islands. The director and shareholder isNick Hill. Mr Gray is the owner
of 7 Ennismore Mews, London SW7 1AP, Elite Town thener of the adjoining
property, 9 Ennismore Mews.

Backaround

2. Mr Gray is far more engaged in both the processth@groposed construction detail
of the works proposed by Elite Town as building ewthan is the usual adjoining
owner. Building, both construction and restoratigrhis work. As he explains in his
witness statement:

“(7) For the past 30 years | have been involvedestoration
and refurbishment of, mostly non-residential, buadg of
historic or architectural interest. | have worledlusively on
buildings either listed or where conservation isgaiding
principle in refurbishment. High levels of craftanship are
invariably required and | work closely with craftsmin all
traditional building methods.

(8) This experience has of course informed my aggroto
repairs and interventions in old buildings. For, ras well as
for many others with involvement with historic liiflgs there
are certain “articles of faith” to be abided byheEe include

(a) Interventions of buildings worthy of presereatishould be
kept to a minimum for the purpose intended and khbe as
reversible as possible.

(b) All repairs and interventions should be carrad either in
original materials or in materials as close in ptgisproperties to
the original as possible.

(9) I have spent large amounts of time and monetifyang

damage to buildings resulting from insensitive riméations
thought appropriate by earlier generations but megognised
as highly insignificant.”

3. Mr Gray has firm views. He says, at the startiefiitness statement:

“(1) I have lived in Ennismore Mews on-and-off thie past 32
years. | own both No. 5 and No. 7 Ennismore Methsg,
former having been acquired by one side of my fanmlthe
early 1980s and the latter by the other side inlabe 1980s.
The properties therefore have a significance to and my
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family that goes beyond being just a transientgladive or an
investment.

(2) In recent years, the Mews has seen a steadsiticm from
owner occupiers to absent offshore corporate iovesor
developers looking to sell to such entities. Tinansition has
led to the near universal construction of basementthose
houses that don’'t already have them with every gbaof
ownership. Overseas investors are not affectedthmyr
investments being uninhabitable or by the disruptad the
building works involved and have no relationshiphwtheir
neighbours to consider. The development profieptal from
the building of a basement is therefore the deeisiv
consideration.

(3) My properties, taken together, have now suffedlamage
from such basement construction on four separat@astans
and from three separate developments.”

4, As for the work which Mr Gray himself has carrieat in constructing a basement at
No. 7, he described it in his own particular wayewhmaking submissions to Mr
Crowley, then the third surveyor, when Mr Crowlegsaconsidering an award under
the 1996 Act. On 2% August 2014, Mr Gray made submissions to Mr Crgwlele
described the party wall history in this way:

“In 2001, long before the recent rush to build basets by
virtually every owner in Ennismore Mews, | constad a
basement in No. 7. |did not use the servicesladtw now call
the one-stop-basement-shops whereby a specialispainy
takes complete control of the project, as is almostversal
now. Instead | instructed engineers, architectpady wall
surveyor, and subsequently piling and general eoturs
independently. Following research and evaluatibthe risks

of movement of the party wall | considered that ithevitable
movement associated with underpinning constituted a
unacceptable risk in the particular circumstances.
Consequently, | adopted a more costly but lessyrisk
construction method, namely contiguous piling. sTimvolved
no undermining of the foundations of the party vioait, against
that, it entailed a loss of floor space in the bamat of
approximately 500mm around the perimeter.’

The construction method of contiguous piling is ajgpt from the 2001 party wall
award, which Mr Gray obtained, which is in theltbandle.

5. | have considerable sympathy with Mr Gray with &pgproach, keeping the basement
construction independent of the party wall so aavoid the need for underpinning
and reducing the impact on the overall structureimderground movement. Two
unfortunate circumstances, however, have consparsgoil his efforts and expense.
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6. First, Ennismore Mews, unusually for London, do@$ have not a uniform clay

10.

subsoil. Ennismore Mews is shown on the WestminSenlogical Survey as being
an area of transition from clay to gravel subsoailhis gives rise to variations well
described by Mr Gray in his witness statement eagraph 19. He says:

“From my own experience, during the piling operasiat No.
7, | recall surprising variation in subsoil in theoring

operations across the very short distances, witerdnt spoil

produced between piles only a few metres from eaatbler.

This is consistent with the Westminster map indngat
Ennismore Mews as being in an area of transitiomfclay to
gravel subsoil.”

As soon as there are gravel deposits over anyfisigni part of the
subsoil, the point of protection against heave tireo differential
movement by not having underpinning is diminished.

Indeed, it was the evidence of Mr Clark, the engingho gave expert evidence for
Mr Gray, that there was no real advantage in thieagpiapproach at 7 Ennismore
Mews. There is a likelihood that, in the indivillmrcumstances of Ennismore
Mews, there might just as well have been underponi

The second unfortunate circumstance is that thegpibperation itself involves
technical difficulty. In carrying out the pilingperation in Mr Gray’s basement, the
contractor cut away the concrete footing to theypasall on the 7 Ennismore Mews
side. That is not in accordance with the awardctvlwas obtained to authorise such
works. Such cutting away of the concrete footwfgzourse, poses no difficulty while
the piles are in place. There is ample laterapstip It does, however, mean that the
piles cannot be readily removed. Their removall wécessitate the insertion of
alternative satisfactory support.

From Mr Gray’s perspective, of course, there ishiadtunfortunate circumstance,
namely the desire of Mr Hill to construct a basetreerd to do so with underpinning
rather than piling or any other design approactctvidioes not maximise the available
space. 9 Ennismore Mews is after all a mews handge however desirable given its
location, space is at a premium. Now that undeiponis inevitable, Mr Gray too
wishes to have a larger basement. That is peyfagtderstandable. Mr Hill,
unfortunately, has to accept that the presence 0fGkhy’s piles as inserted, with
some deviating well away from the vertical and pt#ly encroaching on the space
underneath the party wall, inconsistent with théesece for which party wall
authorisation was given, results in his proposeseiment being some 250mm less
wide than it would have been had the piling operatiext door been carried out as
intended.

Elite Town acquired 9 Ennismore Mews in 2006. Afte purchase Mr and Mrs Hill
lived there a few months each year, renting the@gnty out while they were away. It
was in the summer of 2011 that Mr and Mrs Hill ded to construct a basement in
order to enlarge the property. They followed andéad course in choosing a
specialist basement construction company for bethgth and construction. A party
wall notice was served on 23 February 2012.
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11. As for chronology of events which then followed,ist necessary only to read Mr

12.

13.

14.

15.

16.

17.

Gray’'s witness statement to appreciate how diffitiié@ became for all concerned.
Mr Gray had suffered bad experiences on three aepprevious occasions. He had a
natural suspicion of party wall surveyors. Hisnskards may well have been rather
higher than those with which London surveyors a&duo dealing.

Mr Gray’s attempts to persuade the surveyors toged to a scheme which mirrored
his basement at No. 7 were, unsurprisingly, unssfaeé His fears were confirmed
when an award was published which included reif@rainderpinning, ‘special
foundations’ within the meaning of the 1996 Act f@hich his consent had not been
sought and, he might be justified in believing, hmadd been sought because it was
appreciated that, if it were explained to him titet Act provided that his consent was
required for such foundations, he would never agpeem. Mr Gray considers his
party wall surveyor to have acted evasively anddhusion with others to impose a
special foundation solution on him.

There were recriminations, unsurprisingly if, as Mray says, the party wall
surveyors attempted to persuade him that a massretenpad under a reinforced
concrete structure meant that these were not dgeciadations for the purposes of
the Act. It was put to him that the reinforced cate structure was merely “a raising
of the party wall downwards”. The detail of theeats as they unfolded present an
unhappy tale, which, happily, need not be recoumethis judgment. The salient
facts are the following.

The first award was published on 21 August 201RatTward purported to authorise
underpinning with special foundations. It was motnediately known to Mr Gray

that he was in a position to refuse his consenspecial foundations. Works of
excavation under the first award were commencededame clear during October
and November 2012from the trial holes and the conumment of the works of

excavation that the piles which had been insertédoa 7 Ennismore Mews, stood to
interfere with the proposed construction. Theres wWeen discussion with Van Elle,
the contractors responsible for the piling, withaay conclusion being reached.

During December 2012 it became apparent to they padil surveyors that the
scheme authorised under the first award could ratged as intended because of the
presence of Mr Gray's piles and the fact that as $lcheme involved special
foundations it required Mr Gray’s express consehich had not been obtained.

On 15 January 2013 an addendum award was publishead effort to overcome the
difficulties being encountered during the excavated the works authorised by the
first award and the discovery that the pile fouratet installed at No. 7 had been set
eccentrically below the party wall, as shown inrawdng attached to the award. The
award purported to authorise the building ownercaory out an amended scheme
involving excavation for the formation of a cone&diase with shuttering necessary to
form a vertical wall formed from a reinforced coeier stem.

That award was appealed by Mr Gray on the bastsitticamprised a scheme which
included special foundations. It was plain that #ppeal was well founded and, on
27 June 2013, the parties agreed a consent orderidg the addendum awardltra
vires and a nullity”.
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18. Thereafter the surveyors and engineers involvedkeron a scheme involving a

19.

20.

21.

22.

23.

24,

simple mass concrete underpin. This proposal wasted by Mr Gray, who still
harboured hopes that the basement constructionoatONEnnismore Mews would
involve a scheme similar to that which he had aeldpor his basement construction.
Various meetings took place between the profesEanaolved during the latter part
of 2013 and further party wall notices were serbgdcElite Town on Mr Gray on 20
November 2013. The proposed works were works aheation within 3m of 7
Ennismore Mews to enable underpinning of the pasyl with a mass fill concrete
foundation, together with works to the projectirmgptings and the concrete piles as
may be necessary.

Mr Graham North was appointed by Elite Town as boéding owner party wall
surveyor in November 2013. On 20 December 20135kéty appointed as his party
wall surveyor Miss Nithya Murthy, of whom more late There was then some
difficulty in appointing a third surveyor.

On 3 February 2014, in a lengthy letter apparenttitten by Nithya Murthy but
evidently with considerable input from Mr Gray, teeggestion was made that the
third surveyor would more profitably be a specedidawyer rather than a building
surveyor. The name of Mr Matthew Hearsum, undallispta specialist in this field
who has published in this area, was put forward.

Additionally Mr Gray, through Miss Murthy, now aqaeng that there was a right
under the Party Wall Act for a building owner todenpin, and thereby appreciating
his attempts to secure on the part of Elite Towstlzeme similar to his own would
end in failure, put forward a mass concrete schére. we now know as scheme D
or sketch D. This refers of one of six schemedainad in a plan served with the
notice of appeal.

The appointment of Mr Hearsum was not one whicmdbtavour with the building
owner. Recourse had to the local authority, oheato Westminster which was
wrongly thought to be the local authority, to apypoa professionally qualified
surveyor as third surveyor. Mr Lawrence Hurst waggested, but his appointment
could not proceed because there was suggested BraWrto be a conflict of interest
in his acting. Mr John Hughes was then appoinbed,he then resigned, and it was
not until 28 April 2014 that Mr James Crowley wagaessfully appointed as the
third surveyor.

Meanwhile, Mr Gray was concerned that cracking bpgeared to 7 Ennismore
Mews, cracking for which he held the excavation Nm. 9 Ennismore Mews
responsible. There was a series of letters padsétgyeen the parties as to this
cracking and the need and opportunity for the lngjebwner to inspect it. However,
Mr Gray proceeded to remedy the cracking and, odulf® 2014, he issued the claim
form and particulars of claim in the Part 7 actioefore me. The relief sought
included a number of matters other than the clamdamages consequent upon the
cracking, but that is the only claim live before ,ntlee claim for injunctive relief
under the Part 7 claim having been abandoned.

On 18 July 2014 Mr Crowley published an award. Gbhrwley decided that Elite
Town, as building owner, had not provided suffitiarformation to enable him to
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25.

26.

27.

28.

make an award as proposed by Elite Town, the matteoncern being the extent to
which the piles installed at 7 Ennismore Mews tgd beneath the party wall.

Following a further communication on 3 October 20Mr Crowley felt able to
publish his award. This is what we are calling tt@rd award”, which is based
essentially on drawings and a mass underpin scipeepared by Packman Lucas. In
publishing his award, Mr Crowley authorised the kgoof underpinning proposed by
Packman Lucas and expresses the opinion that thgogals will not result in
unnecessary inconvenience to the adjoining owit.also made other decisions to
which | will need to come in due course. | am @mss that in this short chronology
| have not done anything approaching justice toitiberplay between the parties in
the course of the correspondence. However | conide it is the better course not to
deal with that correspondence in anything more tihanslightest of detail, which |
have done.

| come, therefore, to the issues before me in thm@eeeedings. Counsel have
helpfully agreed a list of issues for the courtscidion. | propose to consider each of
those in turn.

| have already made reference to the appendixeaytbunds of appeal, the helpful

document which sets out on one sheet of paperaszilple designs for the basement
construction at No. 9 Ennismore Mews at the sigacaat to 7 Ennismore Mews. As

to these designs:

Scheme A and B are those in respect of which tts¢ dward and the addendum
award were made on 21 August 2012 and 15 Janud®/r28pectively.

Scheme C, dated 27 January 2014 as the date firatagvailable, forms the basis of
Mr Crowley’s award, the third award, in October 201

Scheme D is that which | have already referredstd@ng a scheme suggested by
Miss Murthy/Mr Gray in February 2014.

Scheme E is a scheme which Mr Gray was advocatiagiene when he was hoping
that Mr Hill would agree to construct his basemargimilar manner to the basement
at 7 Ennismore Mews. This retains the subsoil aphe level of the base of the
original footings.

Scheme F is a concrete box scheme in common usasatin the recent past, and one
suggested as appropriate for basement developmenihd Royal Borough of
Kensington & Chelsea in their design data generaigilable to the public. It is a
small point, but Ennismore Mews is situated is ghin the boundary of the Royal
Borough of Kensington & Chelsea. It is not withinetCity of Westminster.

In commenting on and dealing with the various issuwill refer to “the party wall
surveyor”. By such reference | intend, unlessabwetext suggests otherwise, to refer
to any one or more of the party wall surveyorsludmg the third surveyor, who is or
are making an award. Section 10(10) of the Par&jl Btc 1996 Act provides that an
award may be made either by the agreed surveyatrigithe surveyor agreed by both
parties under section 10(1)(a) or, as the casebwathe three surveyors as identified
in section 10(1)(b) or any two of them, and sectidX{11) provides for the third
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| ssue

32.

33.

surveyor to make an award by himself. By “partylwsarveyor” | include all those
possibilities, there not of course being an agseeadeyor.

The first issue arises in respect of the Part glavith the relief sought being a
declaration that the party wall award of August 2@ .ultra vires and invalid. It is
formulated in this way:

“Whether the party wall award dated 21 August 2012:

(@) purported to authorise special foundations ouththe
consent of Mr Gray and (b) if this is the case, was award
wasultra vires or invalid in whole or in part.”

This first award did purport to authorise spec@lirfdations. The award follows a
standard format advocated by the Royal InstitutainChartered Surveyors and
incorporates “the drawings and method statemestsdion the Document Issue
Register attached hereto” into the award. In treng strictly, there are no drawings,
only a method statement on the Document Issue ®egisThe method statement
however has appended to it a series of architdcamdh engineering plans and a site
investigation report.

The method statement is in sections. After arodhiction, the sections are: project
overview, site investigation, trial pit investigai, site preparation and engineering
works, then a demolition and strip out and, at ieact7, under the head
“Underpinning”, the statement proceeds to the eatam required for the
underpinning. At 7.05, it states:

“At the prescribed level form reinforced concretaridation
based as detailed on Structural Engineer’s draiving.

At 7.06:

“Upon completion of the concrete reinforced foumaiat
prepare to raise in a downwards fashion the retefibiconcrete
party wall. Construct a temporary formwork shutierallow

the construction of reinforced concrete underpiseball in

accordance with Engineer’s details.”

It is clear from this text and from the plan forustural underpinning 6111-A3-01 that
the works include reinforced steel foundations.eSehare special foundations for the
purposes of section 7(4) of the Party Wall Act. Ms Gray as adjoining owner did
not consent to those foundations, that part obthard must necessarily be invalid.

As to paragraph (b) of the declaration, the morfficdit aspect of this issue is
whether the inclusion of special foundations readehe whole of the award invalid.
The general question of validity of an entire awavbere part is invalid was
considered by McCardle J igelby v Whitbread & Co [1917] 1 KB 736, albeit in

obiter dicta. At page 747, the learned judge, in dealing wh#h principal contentions
of the parties, says this:
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34.

35.

36.

“Fifthly: in view of my rulings as already stated, is not
necessary to deal at length with a further contentf the
defendants, namely, that the award of January, ,1Bl@ot
severable, and that if any part thereof be voidwhele award
must be treated as bad. But | may say a few wandsie point
in the event of the case being taken to the Cduippeal. In
former days it was considered that an award voigart was
void in toto. That doctrine has been modified, &nkink the
modern rule is that an award although void as 1 pay be
good as to the remainder, provided the part whedbaid can be
separated with reasonable clearness from the phaithwis
good: see the cases collectedRimssell on Arbitration 9" ed.,
pp.216-218. If, however, the void part is inexbty
connected with the other part, then the award kallvoid in
toto: per Blackburn J irDuke of Buccleuch v Metropolitan
Board of Works [(1878) LR 5 Exch 221 at 229]; and it is not
seldom a matter of difficulty to sever the goodnirthe bad:
per Lord Denman ifomlin v Fordwich Corporation [(1836) 5
Ad &EI 147 at 152]. | think that the Court showdproach an
award with a desire to support rather than to dgstr In the
present case the award deals with the followingindis
matters: (a) the pier to the flank wall; (b) thpa@s to the roof;
(c) the finishing of verges and bargeboards; (@) glacing on
the parapet of a stone coping. In my opinion, k€aj (c) and
(d) are distinct from head (a). Even if head (@)bid, | think
that heads (b), (c) and (d) are good and sevefabte(a).”

The learned judge then goes on to consider thetiqunesf costs as being a separate
and distinct matter dealt with under the award.

The question here therefore is whether that parthef award which purports to

authorise special foundations may be severed froenremainder of the award.

Paragraph 2(a) of the award authorises excavaborteinporary access and 2(b)
excavation for the formation of the reinforced cate slab and to make connections
to the party wall. Paragraph 4 in standard forovigles that:

“If the building owner commences the works, thelding
owner shall (a) execute the whole of the works @ndo so at
the sole cost of the building owners.”

It seems clear that even were it permissible tersparts of the works when an award
requires a building owner once he has commencelsiorexecute them all, there is
a difficulty where the invalid part of the worksvislves the first section of the works
of construction that fall to be executed. No updering is possible without first
carrying out works of excavation. Can these twamants, the excavation and the
underpinning, be severed?

The immediate difficulty is that the excavationfas temporary access and it would
be surprising were that part of the award to besisgaland remain valid when the
works to be undertaken in those temporary worksiraralid works. As a matter of
fact the temporary access has remained in posiwith, props and other protective
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37.

38.

39.

40.

4].

measures, for some two or more years now while digpute has taken its course.
But, taking the award by itself, | consider tha¢ #axcavation cannot be severed from
the remainder of the award, certainly not from thederpinning for which the
excavation is authorised. Even were subsequerktsaniartheory severable from the
reinforced underpinning, no useful purpose couldsgaly be served by such a
severance. As a practical reality, the first awtakien by itself is invalid in its
entirety.

However, the first award does not stand alonewds followed by a second, (an
‘addendum’ award), and the third award. The addendward, made on 15 January
2013, was, as | have noted, appealed and resciogledjreement. There remains,
however, the third award, dated 3 October 2014.

This third award followed a reworking of the desigit is made with respect to

proposals, drawings and method statement set otheosecond page of the award,
including the Cranbrook Basements Construction @hlagyouts, the Basement

Engineering Method Statement, v3(c), dated 31 R0¢4, the Packman Lucas

drawing No. 5221/SK/-/01/C6, the Packman Lucas M&sderpinning Supplemental

dated January 2013, sheets 1 and 2, together witr drawings. The third award

proceeds upon the basis that the works of excavatiieady undertaken were duly
authorised. The third award does not expressBifitsuthorise those excavation
works for this reason. To the maker of the thinhad it was unnecessary expressly
to authorise the works of excavation in the award.

In my judgment, consideration of the validity ofygmarty wall award must take into
account any other award with which it forms an allescheme for the building
works. Party wall awards can take many forms aneicmany different subjects. It
is not unknown for a separate and distinct subjeatter to be covered in more than
one award, especially where this subject mattehesessential construction project
being authorised under the 1996 Act. These awailtibe interrelated, by which is
meant that the scheme as a whole as authorisedthébyawards appears only by
reference to all the relevant awards. Where thibe case, it is not only permissible
but essential that all the interrelated awardsarsidered together.

In this case, the third award works depend on #eawation undertaken under the
first award. The true answer to this issue, tteesefappears to me that the first award
is valid to the extent that the words undertakepursuance of it are subsumed by, or
by implication incorporated into, the third award.

| would note in passing that Mr Winser argues thagn if the award were invalid as
a whole, no declaratory relief should be award€dat point does not now arise. Itis
potentially difficult territory and | say no moréaut it.

Issues 2 and 3

42.

43.

Issues 2 and 3 can conveniently be taken togetlssue 2 is whether Elite Town’s
works to 9 Ennismore Mews caused the crack damagplained of at paragraph 18
of the Particulars of Claim and, if so, 3, what fiteper/recoverable cost of repairing
that damage is.

Paragraph 18 of the Particulars of Claim states:
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44,

45.

46.

47.

48.

“During the course of the Defendant's works, or rdgo
thereafter, certain cracks appeared in the brickwair the
property at the junctions of the party wall and ifig front and
(2) the rear walls, those at the rear being theempoonounced.”

Paragraph 20:
“As a result of the matters referred to above, @f@mant has
suffered the following loss and damage.”

(@) is a repetition of the pleading that there weecking and (b) that the cracking
“necessitated the Claimant conducting remedial wak the Claimant’s expense”.
The particulars of loss and damage are stated 82®1being the cost of repairs to
the property occasioned by the works of repaire ¢laim is brought in common law,
on the basis that the party wall award was invalid.

The defendant’s stance is that, as the party wadka is valid. Therefore, it submits
that the question of damage and the cost of regiaiuld be referred to a party wall
surveyor.

Given that the quantum of this claim is merely £0,2ind that this quantum itself is

not disputed, considerations of proportionalitysann connection with this issue. The
defendant has concerns as to how the matter haspbegented and the fact that, as it
claims, it was not afforded facilities to inspeefdre the crack was repaired.

The chronology to this issue reflects the bad stditéhe relationship between the
parties. | was taken through the relevant cornedpnce where there are complaints
as to the facilities afforded to inspection, whethie was in fact possible for
inspection, and whether Mr Clark, the engineer wias due to inspect on behalf of
the building owner, did in fact decline an invitatito inspect. As before, it is not
necessary to consider in detail this, at times;maceorrespondence.

The defendant, it seems to me, is correct. Theéemsihould have been referred to the
party wall surveyors, and the fact that the firsted was thought to be invalid by Mr
Gray is not a reason for not seeking a separatedawais not obvious that asking for
a second award on a completely different matteth&d covered in the first award
would in any way serve to validate the first awaBkeking an award from party wall
surveyors is a much speedier and more convenieotedure than litigating.
However, | ask whether the party wall surveyor sthawow be asked to make a
separate award, as is urged upon by me by Mr WifweElite Town. This will
involve time and expense, which can be avoidedefrmhatter is dealt with now.

At the risk of being over-bold, and relying essalhion the photographs, it seems to
me that as there was plainly some cracking (atbeior) in the later photographs that
is not present in the earlier, and as there islhooos reason for the cracking other
than the excavation works carried out at 9 EnnienMews, and as the cost of the
repair is only £1,320 (I note in parenthesis theceon of the defendant that the work
was carried out by a company associated with MryGrthe appropriate course for
me to take is to find that the cracking was causethe works and that the cost of the
repair (the damage suffered by Mr Gray) was £1,32@ill therefore make an order
that Elite Town pay Mr Gray this sum and, althoughill hear counsel on the matter,
strictly it might more conveniently be by amendmentthe award currently under
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appeal rather than by judgment on the Part 7 clalime fact that | make an order for
the payment of the £1,320 does not necessarily itiedrcosts will follow. | make the

order as a judge acutely conscious of the disptmpate cost of dealing with this
matter in any other way.

Issue 4

49. Issue 4 is whether section 7(1) of the Act operagea proviso to the right to underpin
granted by section 2(2)(a) thereof.

50. Section 2 of the Party Wall etc Act 1996 provides:

“(1) This section applies where lands of differeminers adjoin
and atthe line of junction the said lands are built on aor
boundary wall, being a party fence wall or the endéwall of
a building, has been erected.

(2) A building owner shall have the following right

(a) to underpin, thicken or raise a party structaeparty
fence wall, or an external wall which belongs te Huilding
owner and is built against a party structure orypé&ence
wall ...”

This section, therefore, creates rights in a bagdwner.
51. Section 7(1) of the 1996 Act is in the followingrtes:

“A building owner shall not exercise any right cemed on
him by this Act in such a manner or at such timecasause
unnecessary inconvenience to any adjoining ownelo any
adjoining occupier.”

52.  For what it is worth, it seems to me inappropriatelescribe section 7(1) as operating
as a proviso. Itis better described (if desanipiis required) as a ‘qualification’. The
right granted by section 2(2)(a) is not an unfetieright. It has to be exercised so as
not to cause unnecessary inconvenience to an adjoatcupier. This leaves open
the question of what constitutes “unnecessary imeoience”, which will be fact-
sensitive in every case. It can safely be said ¢éxarcising the right at all by a
building owner cannot amount to unnecessary incoiewnee to the adjoining owner.
The adjoining owner may not, under section 7(19hfit any work in furtherance of
the right and render the building owner’s right atagy. It is noted in passing that
section 7(1) applies to the building owneri'ght and not to hisvorks or theexecution
of work.

| ssue 5

53. Issue 5 is whether surveyors appointed under setf¢l) have a duty where various
underpinning solutions exist, to adopt a solutidnich (a) causes least inconvenience



His Honour Judge Bailey Gray v Elite Town Management

Approved Judgment 23.07.15

54.

55.

56.

S7.

58.

to the adjoining owner or (b) avoids unnecessappnwenience to the adjoining
owner.

The argument advanced by Mr Isaac for the appeitatite following. He submits
that any scheme which causes more inconvenienteet@djoining owner than an
alternative viable scheme must cause unnecessaoyvanience. The alternative
scheme causes less inconvenience, it is a viablense and, accordingly, the
proposed scheme must necessarily cause unnecessanyenience. Accordingly
the qualification in section 7(1) to the exerci$eh® building owner’s rights must be
considered by the party wall surveyor when makingaevard and thus approving a
scheme.

The natural consequence of section 7(1), “exemnseright in such manner or at such
time as to cause unnecessary inconvenience”, isripesition of a duty on the party
wall surveyor not to approve any scheme which causere inconvenience than a
viable alternative scheme. It is not an answet tha alternative scheme is more
expensive than that proposed or might otherwiseuta&ttractive to the building
owner; for instance, that the alternative schena@ds him with less useable space
than his proposed scheme.

Mr Isaac developed his argument by considering wight be required of a party
wall surveyor in compliance with this suggestedydutHe raised as alternative
possibilities that the duty of the party wall sweg in his consideration of the matter
and in the making of his award, might

(1) be limited to the proposal put before him, ptens and specifications produced by

the building owner and for which, we must assuneeh&s any necessary planning
permission and building regulation consent;

(2) extend to any alternative proposal made byattjeining owner which might be

carried out with less inconvenience to the adjgrowner or occupier;

(3) extend to any obvious industry standard omllgalanning authority preferred

solution which might be carried out with less ingenience to the adjoining
owner or occupier; or

(4) require him proactively to consider any altdive proposal which might be

carried out with less inconvenience to the adj@rowner or occupier.

Mr Isaac submits that the duty of the party walveyor extends to (1), (2) and (3),
but he accepts that it does not go so far as tadeq4).

The relevance of this issue is that it forms andrtgnt plank in Mr Gray’s argument
that Elite Town should not be permitted to condtriscbasement under scheme C, as
authorised in the third award. Rather, Elite Tawast be told it may only go ahead
with scheme D or F or an equivalent.

The concern here is not cost. Of more importaaddrtHill is the fact that scheme F
or an equivalent will result in the loss of abouat Ih width of the basement, a loss of
space which Mr and Mrs Hill are not prepared tortenance. Scheme F is a scheme
which appears in the Royal Borough of KensingtoQI8elsea literature as being one
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which that local authority will accept and can lfaie said to be an industry standard.
That is within Mr Isaac’s suggested (3) above.

Mr Gray had proposed scheme E (and other similaerses), but this at a time when
he did not appreciate that there was a right tegmd under the 1996 Act. Mr Gray
now appreciates that he cannot insist on Elite animg his piled construction set
within the party wall. More as a matter of realifmn anything else, Mr Gray does
not pursue scheme E.

The right, the subject of the section 7(1) quadifion, is the general right to underpin
arising under section 2(2)(a). When an award idanthis general right to underpin
is replaced with a specific right to underpin undection 10(12). This subsection
provides:

“An award may determine—
(a) the right to execute any work;
(b) the time and manner of executing any work; and

(c) any other matter ...”

The 1996 Act refers in different places to “right@nferred by the Act and “work

executed” under the Act. There will be cases wilgeedistinction is of no relevance.
In this context, Ramsey J idaye v Lawrence [2010] EWHC 2678 (TCC), when

contrasting the provisions of section 7(1), a gbbonferred provision, and section
7(2), a work executed provision, expressed the ‘et the use of different phrases
within the Act did not lead to the conclusion tllaey were applying to different

subject matter.

Here however, unlike the position kaye v Lawrence, there is a real distinction to be
made. If a party wall surveyor has to consider theestion of unnecessary
inconvenience to the adjoining owner when detemgjrihe right of a building owner
to underpin, he may arrive at a different resutinthf he determines the building
owner’s right to underpin without reference to #ugoining owner’s convenience and
only brings in a consideration of the adjoining @wa convenience when, having
determined the right, he moves to determine the tamd manner of executing the
work. This distinction is of the essence to thedélfant’'s case.

Mr Gray argues that a consideration of his convergeshould lead to the party wall
surveyor rejecting scheme C and approving schewresknilar. Mr Gray appreciates
that if the surveyor determines the building owseight to scheme C and then moves
on to determine the time and manner of executiegatbrk in scheme C and only at
that stage considers measures to ensure that tHe isva&executed so as to cause
unnecessary inconvenience, Mr Gray has lost his foasscheme F.

Mr Isaac rejects the suggestion that the adjoimwvger’'s convenience is a matter to
be regarded only in respect of time and manneketw@ion of the work and not when
the specific right (as | have termed it) is deterai by the party wall surveyor in the
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award. Mr Isaac suggests that it is wrong to sgpathe right from the time and
manner of execution; and notes that section 7(a&)iftes the right not the execution.
The effect of the qualification must, therefore, fieét on the right. The fact that
section 10(12) apparently distinguishes betweerétermination of the right and the
determination of the time and manner of executioousl not be allowed to detract
from what is suggested to be the overall policyhef Act, which Mr Isaac submits is
to protect the adjoining owner against inconvergefitom his neighbour’s works so
far as is consistent with the maintenance of thi&img owner’s rights to carry out
works in accordance with the provisions of the 1886

For Elite Town, Mr Winser concedes that a partylwalveyor undertaking a proper
exercise of his functions would ordinarily consicerproper alternative proposal
provided that it contains such necessary detail, avitere relevant, engineering
support as would permit a development to proceathb is reluctant to elevate this
proper exercise of function to the status of a dutywould mean that a party wall
surveyor, in the discharge of his duty, might fininself taking on the role of a
designer of the scheme the building owner is toipytlace. Mr Winser argues that
the party wall surveyor cannot be expected to t@kehe role of a designer. This
would be more than any, or at least most, party s@veyors would ever expect
would be required of them. It is an unrealistipestation of a party wall surveyor
that he redesigns the building owner's scheme Isecdie is able to detect an
alternative viable scheme which would or might ealsss inconvenience to the
adjoining owner.

Furthermore, Mr Winser suggests that very serioalility considerations would
arise in the event that there were defects in &ségd as put forward by the party wall
surveyor in respect of which the award was madee Huilding owner would have a
contractual relationship with his own design teamd auilders, but they would then
find that they had to complete a design and ordoaila design not their own. What
would be the respective insurance provisions of phaey wall surveyor and the
building owner’s design team? What duties wouldimed to the building owner by
the party wall surveyor? Would the party wall ssyer be able to limit his exposure
to the claims arising in relation to its design amiven that no surveying or
engineering qualifications are in fact required dgoarty wall surveyor under the Act,
where would that place the admittedly rare beast party wall surveyor, who has no
professional expertise and professional indemniyiance?

| share Mr Winser’s concerns. They were, if anyghiunderstated. | would expect
the surveyors’ profession to be aghast if the souriposed a duty such as that
suggested by Mr Isaac upon them. Mr Isaac is@grased expert in this field. In the
enthusiasm of the moment, he may perhaps havedaeeed away.

What does fall to be considered, however, is whethparty wall surveyor should
refuse to make an award in respect of a schemeewhappears to him that the work
it involves will result in unnecessary inconvenierto the adjoining owner or any
adjoining occupier.

As a matter of good practice, as Mr Winser accept@arty wall surveyor may
ordinarily be expected to consider with the desigoethe proposed scheme any
aspect of his scheme which is likely to give risany particular inconvenience to the
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adjoining owner. That may even involve alternatsehemes or, more likely,
alternative aspects to part of the proposed scheme.

| do not, incidentally, see the need for Mr Winsequalification that a party wall
surveyor need only consider alternatives which fally detailed and have any
necessary engineering support. In the course mdgideration between the party wall
surveyor and the scheme designer, amendments nrandbe to the scheme to reduce
inconvenience to adjoining owners and occupiersthade amendments may, in rare
case, result in a rather different scheme emergingividual cases will give rise to
differing considerations.

This is all good practice. To elevate this goodcfice to the status of legal duty is
dangerous and, | suspect, unwarranted. It wouldiny event, be a matter for the
Court of Appeal. In my view there should be notsdaty. The scheme of the Act is
for both owners to have party wall surveyors, whstaere to protect their respective
owner’s interest, consistent always with the gyadieial role they are undertaking.

The third surveyor, where appropriate, holds timg and a disappointed party can
appeal to the County Court. There is no obvioasgin the statutory scheme for the
imposition of specific duties on party wall surveyan relation to what may or may

not be awarded.

In any event, this is a very unusual case. Thecessary inconvenience complained
of is not ‘work execution’ inconvenience, noisesgthours of work and so forth, it is
‘legal right’ inconvenience. Mr Gray's concerntisat the effect of scheme C as
authorised by the third award will be that his Imaset piling, intended always to be
wholly constructed on his own land and forming rertpof the party wall, will
become part of the party wall structure. In consege, if he wishes to carry out any
work to the piling on the 9 Ennismore Mews’ sidehid basement he will have to
seek an award under the 1996 Act.

Mr Gray is, of course, correct that the effect chieme C, as authorised by the third
award, will incorporate his basement piling inte farty wall structure. On the face
of it, having to seek an award under the 1996 Adatarry out any work to part of his
piling is inconvenience and, indeed, is unnecessaynvenience if a solution could
be found where it would not be necessary to ob&minaward. But if one looks
beyond the theoretical inconvenience to the pasitio practice, a rather different
picture emerges.

First and foremost, as a matter of fact, the executf the works authorised by the
2001 award works resulted in the cutting away ef ¢bncrete footing, as shown on
the Price & Myers’ drawing SK1B. This was not meamhappen: see the drawing
and plans attached to the 2001 works. The piles wepposed to be safely inboard
of the footings, with a capping beam projectingroie concrete footings up to but
not attached to the perimeter party wall. In therg, the works did not follow the
plans. Mr Gray explained the difficulty of usingtracked piling rig in the space
available. | do not doubt the technical difficultiNeither would | be unduly critical
of the operator who, hitting a hard spot, founddriling, which he could not pull out
of because the drilling and infilling was part ofiagle operation, going off course. It
was this that gave rise to the so-called devidespiBut difficulty in operation of the
required equipment is no excuse. It is inherenh@operation undertaken. If there is
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a known risk, as there was, of drilling going offucse, due allowance for this risk
should be made before the operation is commenced.

The result is that any new design, scheme F or samiéar design, giving Mr Gray a
full basement width with his piles removed, willquere works to the footing to
provide the lateral support lost when the concietéing was removed to be replaced
by the piles. Nothing is lost at the level of thetings by the piling provided it stays.
However it is apparent that as soon as Mr Gray svéamtremove his piles he will
require an award or, as | will come to later, itynh@ the permission of Elite Town.

After consideration of the matter | cannot see,thata matter of fact, Mr Gray suffers
unnecessary legal inconvenience by his piling bammgprporated into the party
structure. He cannot extract his piles withoutaard as things stand at present, and
it is eminently arguable that he cannot make maltedeviations from the 2001
authorised works without permission. Given his aattitude with regard to special
foundations, an attitude based on misapprehenamit, seems to me, of the ground
conditions, as explained by Mr Clark in the witnbsg, Mr Gray cannot expect ready
acquiescence in any steps he might take with regahis piling where there will be
difficulty and expense experienced by Elite Townaagoining occupier. To most
surveyors and owners, the obvious answer to theeptgroblem is the use of special
foundations, but Mr Gray has made it clear that tkanot an option, despite Mr
Clark’'s observations as to his own experience ef phesence of gravel deposits
beneath 7 Ennismore Mews.

For completeness | record that Mr Winser argued timathe facts no alternative

proposal was ever put to the party wall surveyothis case. Scheme F was, of
course, never put. As to scheme E, the argumantoody be made good if by

“alternative proposal” is meant a fully detailedoposal supported by engineering
calculations. For what it is worth, Mr Gray’'s einai 9 October 2013, it seems to
me, was quite sufficient to alert the party walhvayor to the alternative proposal
which Mr Gray wanted to make, a proposal which dowt be proceeded with once
Elite Town made it clear that, understandably, @nted to exercise the right it had
under section 2(2)(a) to underpin.

]

Issue 6 is whether, in the light of such duty assdexist, Mr Crowley was obliged to
permit Mr Gray to put forward alternative underpimgsolutions to that proposed by
Elite Town.

This is not a live issue in light of my observasaabove. It may be noted that to the
extent that Mr Gray did put forward an alternatsaution, it may be seen that Mr
Crowley did permit him to do so. This will be seley consideration of Mr Gray’s
submissions that there should be no underpinninigvdmnCrowley’s award where he
expressly finds that it is not considered that pheposal will result in unnecessary
inconvenience to the adjoining occupier. | beligkiere is an extra “not” in Mr
Crowley’s award which needs to be removed, buséisse is clear.

\‘
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Issue 7 is whether Mr Crowley should have authdrese alternative design and, if so,
which design, on the basis that it would be lessriwenient to Mr Gray.

We are still very much on the same point. It iseaed that Mr Crowley should have
authorised design F, not design C, because F wmtléllow the building owner to

co-opt piles for his benefit. The point is madatthf C is implemented, Mr Gray

would need an award even to trim his own pilesisrsite.

However in considering the issue of an alternatiesign a rather more substantial
point arises, which | will describe as the “floogiissue”.

The engineers instructed by both sides gave evajelc Clark on behalf of the
appellant and Mr Darby on behalf of the respondehihey gave evidence item by
item in the witness box together; another exampléhe usefulness of the practice
known as “hot-tubbing” in TCC matters.

With regard to this issue the important aspechefdéngineering evidence is that they
are now agreed that design C and, incidentally,wbat it is worth design D, are
viable but for one matter: flooding of one basemeith the adjoining basement
remaining dry. While both engineers agree thastifteemes proposed under design C
are structurally sound while both basements arelibth agree that there is a risk of
failure in the eventuality that one basement flosith water while the other remains
dry. The difference between them, as one migheetxps not a matter of engineering
calculation but whether, as a matter of engineepractice, the design needs to
accommodate such an eventuality.

It is difficult to imagine circumstances in whichet basement of either 7 or 9
Ennismore Mews will fill with water (and by “fill”,] mean substantially if not

completely fill — the engineers have not done ®aalculation as to the point of
failure) while the adjoining basement remains dryhere is, to take my absurd
example, no indoor swimming pool in either propentgich might give way and

suddenly fill the basement beneath with water wthie adjoinin basements remain
dry.

Mr Clark gave an example from his experience whighhave called the “Chester
Road example”. It appears that there was her@pepry where, as he put it, a lorry
standing on a tarmac road fell through the roadrevtieere was a burst water main,
which resulted in substantial flooding to the imnagely adjacent property. One
assumes that what happened was that a burst waterhad caused the sub-base to
the tarmac road to wash away so that the road cdauld no longer support the
weight of a substantial vehicle. One must themmassthat water built up in the void
beneath the tarmac surface and that the weighthefldrry coming through that
tarmac caused a sudden influx of water sufficierftlitthe adjoining basement.

As Mr Isaac points out burst water mains are notirscommon feature of life for the
Londoner. Whether their frequency seems the mecause the inconvenience they
cause stays in the memory is a matter on whicmhatamake further comment, but
the accumulation of water in Chester Road and thendation of the adjoining
basement because of the presence of the lorrytairdg an unusual circumstance. |
suggested to Mr Clark that it could be describea@ &sghtning strike risk”, and he
was disposed to agree.
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water, does not accumulate in a great quantitysso &e in a position to inundate an
adjoining basement. Ennismore Mews cannot betsdmi a thoroughfare where no
lorries ever come. Presumably the residents ofdamore Mews have deliveries from
time to time from lorries, although ti will not lidten. Perhaps for these purposes it
does not matter with what frequency there is a gggsf a heavy vehicles along
Ennismore Mews, a quiet Mews notwithstanding ifaeeht position to the Cromwell
Road, there will from time to time be heavy vehsdle the Mews.

The experts, as | have indicated, were in disageeémMr Darby was quite satisfied
that inundation of water, as described, was noagenwhich an ordinarily competent
engineer would take into account. Mr Clark espdube opposite view. He did,
however, accept in cross-examination that thereav@asonable body of engineering
opinion which would not agree with him. He coulat say that a reasonable engineer
could not take the opposing view.

It seems to me that it stretches matters too fauggest that the party wall surveyor
should refuse to approve the design because gidbgible risks inherent in a really
substantial inundation of water to one basementremdhe other. There was, in the
course of argument, consideration of the relevamghis at which the respective
properties were tanked; the possibility of watemiihg into one basement because the
tanking was lower than its neighbour, but thera i&ct no evidence that the levels of
tanking do differ. Neither is there evidence aghe position of the water mains
along Ennismore Mews. On the evidence before fimalIthat the risk of flooding is
not one which should prevent the authorisatiorhef4cheme authorised by the third
award.

Issue 8 is whether, if Mr Crowley was right to aariee the design in the award, he
should have concluded that this design caused dogsdamage to the appellant,
subject to compensation under section 7(2) of tbie(#® be assessed).

This is, in reality, a non-issue. Mr Gray canl &gk for his damages. It is not at all
unusual for section 7(2) damages to be the subje&tseparate award either with or
without issues of expenses being determined. Wasnot taken further in argument.

Issue 9 is whether Mr Gray’s stated intention tmaee the piling on his side of the
party wall (a) negates any claim to payment undetien 11(11), or (b) has any other
and, if so, what effect on the award.

In the course of argument we moved on from theedt@sue to the more simple
guestion of whether Mr Gray was entitled to comp#ioa. Mr Crowley considered
the issue of section 11(11) compensation in hissévaad he held that Mr Gray was
not entitled to compensation under section 11(Il)relation to the proposed
underpinning. The reason he gives is stated irsengence:

“It is considered that none of the works previousdyried out
by the adjoining owner are being used by the bogdiwner.”
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95.  Mr Winser accepts that the reason is erroneoushéuabntends that the decision was
correct. Mr Winser makes the point that while if Mray had undertaken scheme C
Elite Town would have to make a section 11(11) paym here the position is
“dramatically different.” The piles will be strugially depended upon by Elite Town
but not by choice. There is no benefit whatsoéweElite Town in its dependence on
the piles; indeed, it is suffering detriment be@uwss a result of the presence of the
piles, there is a loss of basement space. Hagilbe not been present, Elite Town
could have used scheme D. In the circumstancegputd be wholly inappropriate
for there to be a section 11(11) award.

96. | have sympathy with Mr Winser’s submission, buiggems to me that the wording of
section 11(11) does not permit the refusing of ward in circumstances such as Mr
Winser has outlined. The subsection provides:

“Where use is subsequently made by the adjoiningeovof
work carried out solely at the expense of the lgawner the
adjoining owner shall pay a due proportion of thgpenses
incurred by the building owner in carrying out tkadrk ...”

97.  The fact that Elite Town has no option but to dalees not mean it is not making use
of Mr Gray’s work. The answer to the problem facklite Town in facing having to
make payment to make use of these works, in my i the statutory words, “pay
a due proportion of the expenses”. A due proporstib seems to me, can, in
appropriate circumstances, be nil.

98. As to the issue as stated, whether Mr Gray’s statieahtion to remove the piling (a)
negates any claim to payment under section 1lstdted intention, it seems to me,
may not negate the claim but is a separate reabgrihe due proportion then payable
should be nil. As to (b), what effect it has om #tward, this is a matter | will have to
come to under issue 13.

| ssue 10

99. Issue 10 is whether Mr Crowley was provided witformation in relation to the
guantum of Mr Gray’s costs and, if so, what infotioa

100. Mr Crowley decided that:

“Decision: The costs incurred by the Adjoining Ownie
connection with this matter which are to be methzyBuilding
Owner can only be determined upon receipt of ailddta
breakdown of what is being sought.

Reason: The Act clearly states under Section 10 the
reasonable costs incurred in making or obtaining dward
should be paid by such parties as the surveyoruoregors
determine. To enable this to occur it firstly neew be
established what are the reasonable costs andormation in
connection with this has been provided.”
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be found in the invoices submitted by Miss Nithyartly, dated between December
2013 and December 2014, together with an invoiocenfthe Hopps Partnership,
which | assume is a live issue, in the sum of £3,80r Hopp being the original party
wall surveyor acting for the adjoining owner, ine®idated 2 August 2012. These
appear at tab 8 of the bundle. The invoices subdiby Miss Murthy are broken
down by reference to date, the matter on whichv&eengaged, the time spent and a
charge calculated at the rate of £125 an hour.

102. As | see it this is perfectly adequate informatanmd is good, if not better, in my
experience, than many party wall surveyors areigeal/with for these purposes.

Issuell

103. Issue 11: In any event, what costs should be awardeelation to Mr Gray’s costs to
the date of the award? In particular, what wasrédasonable quantum of costs in all
the circumstances?

104. This is the real issue as to costs between théepariot the issue of provision of
information. To be more specific, the matter ofitemtion is Mr Gray’'s use of Miss
Nithya Murthy as his party wall surveyor.

105. In this regard, Mr Hill, in his witness statemesdjd this:

“49. On 21 December 2013, the last available daydaoso,
Russell Gray appointed Nithya Murthy to be his syor.

Nithya Murthy is not a surveyor but a trainee atti She
appears not to have a professional practice ofdmsgription
and gives her address as BVAG House, a propertyedviry
Russell Gray. | understand from Graham North that,
general, Nithya Murthy declines to make any commant
person and always requests that everything ismputriting. It

is my view that Nithya Murthy is no more than a riquiece
for Russell Gray and her writing style very strongliggests
that Russell Gray writes much, if not all, of Nithurthy’s

correspondence.”

106. Mr Gray deals with his appointment of Miss Nithyaulthy, starting at paragraph 65

of his statement. Having covered the new party matices, he states:

‘65. Of course | therefore needed to appoint aypavall

surveyor again. However, by now | had involuntabkecome
well informed in party wall law and on first namerms with
numerous specialist lawyers and potential advisershad,
through my adverse experience of the basementofi NNo.
3 and No. 9, come to know of a good number of velpateared
to be a fairly small club of well-known London partvall

surveyors.
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66. My direct experience of those who had been iapgd
supposedly to act for me was that they had mate br no
reference to me and they were uninformed and hitle i
interest in ensuring they were properly informetbbe making
an award. In two cases they and their countergeats been
ready to sign off special foundations in knowingrdgard of
the requirement for consent. The pattern thatrteieed —
confirmed by the evidence of one acting in my namghe No.
5 case gave in court — was that more establishedberes of
the “club” were able to prevail upon the more jun&nd
aspiring to acquiesce in whatever plans were piarée¢hem.

67. | had an architect working for me on No. 7, Mghya
Murthy, who had recently moved to the UK from Indiad was
looking to take forward her career in the UK, haviaught
architecture and worked in an architectural practim
Bangalore before moving here. | knew her to bescamtious,
intelligent, open and honest — qualities that | Hedrly missed
in my previous party wall surveyors. She had afirse no
direct experience of the Party Wall Act but thissweasily
remediable as | could direct her to specialists doy legal
guidance she might need. My long experience of the
practicalities of construction, particularly on tieisc buildings,
was of course also available to her.

68. | asked Nithya if she would be prepared to seas my
party wall surveyor, explaining that the standdygsvhich she
should judge her competence to accept the appamtsmeuld
not be intimidating. She accepted and was appbinyeme on
27 December 2014. She and | both made enquiriés Hee
hourly rates charged by party wall surveyors intigdhe rate
charged by Mr North and others | had recently entened.
We agreed that a rate of £125 per hour would beoppiate.
This seemed to be at the very bottom end of thekebaand
would thus reflect Nithya'’s limited experience.

69. Of course she had a very challenging assignaeihere
was already a long history of Mr Hill's abortiverkar plans
and overturned Award.

70. Mr North, | discovered, had a reputation in therld of
London Party Wall surveyors of taking a very diotatl stance
in relation to his counterparts. He was no moneattous to
Miss Murthy.’

Then, at paragraph 73:

“Following the formalisation of the party wall pregs with
appointment of Ms Murthy there was an exchange of
correspondence between her and Mr North ... Thisels s
explanatory and therefore | do not enlarge uponere. All
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109.

correspondence was written by Ms Murthy in consiaitawith
me and, where appropriate, following discussionhwggal
advisers and/or engineers to whom | was able tectiner or
relay their advice.”

There are two statutory provisions of relevancdie definition of “surveyor” in the
interpretation section, section 20 of the 1996 iAct

“means any person not being a party to the maptpeoiated or
selected under section 10 to determine disputexaordance
with the procedures set out in this Act.”

There is nothing in section 10 which requires aveyor to have any, or any
particular, qualification let alone surveying gfiahtion.

Secondly, section 10(13) provides:
“The reasonable costs incurred in—
(a) making or obtaining an award under this sectio

(b) reasonable inspections of work to which theamw
relates; and

(c) any other matter arising out of the dispute,

shall be paid by such of the parties as the surnveysurveyors
making the award determine.”

In other words, it is not essential for a claim penses under the Act that the
expenses are those of a surveyor.

| accept Mr Winser's submission that “not being arty’ in the definition of
“surveyor” requires there to be an independent epppent to the extent that, as Mr
Isaac accepted, it involves a degree of indepersd&om the party. It excludes any
person who is a mere cypherabter ego of a party. Such a person cannot properly be
a party wall surveyor within the 1996 Act definiiio That is, in effect, Mr Winser’s
submission in respect of Miss Nithya Murphy, thia¢ $s a mere cypher atter ego

of Mr Gray. He points out that she is a young @ssfonal lady with a qualification
from India, apparently an academic rather thanoéepsional qualification; this is her
first time in the role of a party wall surveyor;eshas no experience of the 1996 Act;
she refused to deal with Mr North or Mr Crowley lbraeverything had to be in
writing; she works in one of Mr Gray’s offices;utas reasonable to infer, not least
from Mr Gray’s statement, that much of her corregfgmce was written by Mr Gray;
and there is no witness statement served in thesegdings in which she states that
she was in fact acting independently. Mr Winsaoalelies on the failure to give
disclosure of documents passing between her an@rsly. In fact, the only disclosed
documents of this nature were two emails, eachrlglepart of a chain of
communication, not standalone letters and themsehdicative, though not more, of
close instructions being given to Nithya MurthyMy Gray.
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111.

112.

113.

input by Mr Gray into Nithya Murthy’s correspondencThe criticisms of disclosure
are rejected. Almost all the communication betwktnGray and Nithya Murthy, |
was assured, was conducted orally. Furthermorelskc points out, concerned as
they undoubtedly were as to the position, both NIt &hd Mr North, the building
owner’s party wall surveyor, treated Nithya Murtdey Mr Gray'’s party wall surveyor.
There was no challenge to her position either fdyméor example by seeking a
declaration that hers was not a valid appointmeninformally by refusing to deal
with her. In the absence of a challenge, Mr Issiaggests that Elite Town cannot
now assert that Nithya Muthy was not a party watveyor. In any event, he points
out that Elite Town takes no issue with any itemvofk, so they should pay.

| have read through Nithya Murthy’s letters in thendle. | was taken to a number of
them in argument. | have read the others. | tlmevarious points made by Elite
Town. | am satisfied that, on a strong balancgrobabilities, Nithya Murthy was Mr
Gray'salter ego. | do not consider that every word she wrote a®s mere cypher,
but much of what she sent was plainly drafted byGviay and what was not actually
penned by him was written at his suggestion. Hsemtial important letters bear the
hallmarks of Mr Gray’s authorship. It is, in tlgentext, a little unfortunate that she
did not give evidence, but perhaps it was well seldithat she was not called to do so.
Nithya Murthy probably found herself in a difficyttosition, newly arrived in this
country.

At all events, in the circumstances, Nithya Murttwas not a surveyor for the
purposes of the 1996 Act. That does not mean MraGray is not entitled to

anything. The work that Miss Nithya Murthy did, much of it, was necessary. It
was administrative rather than professional, bycWwhi mean she did not involve
herself, so far as | can tell, with engineerindpoilding method detail.

In these circumstances, £125 an hour, inexpensitba may be next to the fees of
Mr North, Mr Redler or Mr Crowley, is unreasonabl&his is real “doing the best I
can” territory, that mantra without which a Cour@purt Judge frequently cannot
operate satisfactorily, is one which, it seems & m made the more respectable by
the recent changes to CPR 1.1 (the definition ef“tverriding objective”). Nithya
Murthy was not just a secretary, she lent someaautytto her texts. | will allow one-
third of the sums claimed.

|ssue 12

114.

115.

Issue 12: In the light of findings in relation teetabove issues on the appeal, whether
and to what extent the appeal should be set asidaried.

As is apparent, | have concluded that the awardldhamot be set aside or varied save
in the minor matter of the payment of the £1,32@ payment of one-third of the
costs claimed by Miss Murthy and, if it has noteabty been awarded or paid, the
entirety of the Hopps Partnership invoice in thensaf £299.

Issue 13

116.

There are then two issues arising from the Parefj@est and response. Issue 13 is
whether, and to what extent, the appellant is prde by the award, dated 5
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November 2001 or common law, from removing or agftholes in the existing
contiguous piles.

The relevant facts, in summary, are these. Regehyl which | mean after the
publication of the third award on™3October 2014, Mr Gray cut holes in the
contiguous piles adjacent to Elite Towns’ propert#s described by Mr Isaac, Mr
Gray cut out of part of two of his deviated pildsagpoint where they were entirely
within the footprint of 7 Ennismore Mews and theras, therefore, no trespass. As a
result, it is possible to look through into the dragnt of 9 Ennismore Mews, and we
have photographs demonstrating that fact. No danmag resulted to 9 Ennismore
Mews. | do not have the dimensions for the habes,the photographs suggest that
they are sizeable.

Elite Town sees this as a spoiling manoeuvre, temgit to make the execution of the
works permitted under the third award (scheme @yratticable or at the least much
more expensive.

For his part, Mr Gray says that his actions wersigheed to be informative. The
cutting out demonstrated that it was incorrectuggest, as Mr Crowley appears to
have done, that scheme C would not involve makisg of Mr Gray’'s piling to
provide lateral support.

The November 2001 award, which authorised Mr Gaygdnstruct his basement,
permitted the formation of a new basement by mednsling approximately 6.5m

deep with reinforced concrete lapping beam, with finst and second floor levels
supported on an RHS, a rectangular hollow sectiosteel columns taken down to
and resting upon the piling ring beam. The pesditivorks are identified by
reference to drawings, building regulation apprdealpiling works and the method
statement to be provided by the piling contractor.

Mr Isaac argues that the work involved in cuttihg holes was not notifiable work
because the piles are not, or certainly not yghady structure. No damage was
caused to No. 9 Ennismore Mews and, accordinglyGxéy was not prevented from
acting as he did. As for removal of the piles, shene argument is made: they are not
part of a party wall structure and no works intielato them are notifiable.

For his part, Mr Winser does not suggest that thieng of the holes was unlawful at
common law and accepts that the hole cutting didimalve notifiable work. His
concern, naturally, is with the threat to remove #xisting contiguous piles. His
submission is that as it was notifiable works teein the piles, it must be notifiable to
remove them. Seen within the terms of the Actraheust necessarily be an
excavation in order to remove a pile, and suchett@n must necessarily be around
the pile, that is within 3m of 9 Ennismore Mews.r Winser also points out that Mr
Gray has served party wall notices in respect isfwork. A notice under section 2,
served presumably to safeguard against a findiagttie piles are presently a party
structure and relying on 2(a) and (k), the notieered on 10 December 2014, was in
respect of proposed works of removal of the RCinaous piles and to underpin the
party wall to the width of the brick footing or sugreater width as specified by a
structural engineer with mass concrete foundati@n the same date, a section 6
notice was served in respect of the removal ofites, this being within 3m of 9
Ennismore Mews and works of underpinning, as wikle tsection 2 notice.
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125.

126.

127.

128.

Accordingly, Mr Winser argues that removal of thieq which is far more important,
plainly, than the cutting of holes in them, woubdalve notifiable works.

In so far as removal of the piles is concernedcdept, fortified by Mr Isaac’s
submissions, that they are notifiable works safathe whole is concerned. | can see
that it did not involve work and is not preventedni doing so by the 1996 or the
common law.

However, the issue does require me to consideawaad dated 5 November 2001.
Paragraph 3 of the award provides that:

“No material deviation from the agreed works shml made
without prior consultation with an agreement by Adjoining
Owner’s Surveyor.”

This, as it happens, is less stringent than thévabamt provision of the 1996 Act,
which at section 7(5) provides:

“Any works executed in pursuance of this Act shall—

(a) comply with the provisions of statutory requoients;
and

(b) be executed in accordance with such plansiosscand
particulars as may be agreed between the owneirs thie
event of dispute determined in accordance with@ediO;

and no deviation shall be made from those plargioses and
particulars except such as may be agreed betweeowhers
(or surveyors acting on their behalf) or in the revef dispute
determined in accordance with section 10.”

The question arises, therefore, whether as a maftprinciple the provision in an
award or in the statute that there must be no tlewiaor no material deviation, from
the agreed works prohibits a building owner frone@xing the entirety of the work
in accordance with the plans, specifications andrsand then, at a time after he has
completed his execution of the works, alter theksaoso that, if he had originally
executed the works in the manner they finally epdafier his alteration they would
have constituted a deviation, or material deviatfoom the agreed works.

Mr Isaac argues that the proper approach is thiace the works authorised by the
award have been completed, the award is, as heitpuspent”. Thereafter, if the
building owner wishes to carry out any alteratiomshe works, the adjoining owner
is left with his common law remedies and, of course will have a remedy in
circumstances where the building owner should Hawedid not serve a party wall
notice and did not obtain a party wall award to adeis works.

| can see that there is some force in Mr Isaaclsmsssion. | am bound to say,
however, that | am deeply troubled with a resulitthllows a building owner to
complete his execution of the works in accordandé whe plans and then, at any
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time afterwards, deliberately and perhaps cynically so as to effect a material
deviation from the agreed works. In the presesedawill only matter if the holes
that have been cut by Mr Gray constitute a mataet@liation from the works. |
would also observe that there is probably no dffee between “deviation” and
“material deviation”. “Material” is normally defed as being “other than immaterial”
and, if that is the true position here, in theriptetation of the award, as | believe it to
be, there is no distinction to be made betweenwbsding of the award and the
statute. It is not necessary for me to make apyess findings on the matter, but, as |
say, | am troubled with the approach suggested byskhc, and instinctively believe
that it must be wrong. Awards are not ‘spent’ om tonclusion of the work they
authorise. They continue to apply and impact upenrights between the two owners.
Apart from any other consideration an award whiempts the commission of an act
which would otherwise constitute a trespass bybiléding owner must continue in
effect to prevent the continuance of that act beongra trespass. | will take the matter
no further.

| should also consider whether cutting holes is aenial deviation. The fact that
holes have been cut without any apparent losswctstral integrity suggests that they
are not a material deviation, though | am boundayp | am troubled by that as well.
Certainly, one way or another, it seems to me tinatimportant point arising out of
this issue, namely the removal of the piles, ishjioited because the works would
necessitate works of excavation which are notiéalmder the 1996 Act whether or
not they were works which Mr Gray would be preventem carrying out without
the consent of the adjoining owner.

| do offer this final thought. It seems to me thétere a building owner in the position
of Mr Gray executes works involving contiguous mjiwhich are expressly designed
to provide support for the basement constructioid &nnismore Mews, then for as
long as the basement construction remains in @adeequires that support, it would
be a deviation from the agreed works for the puspas the award and section 7(5)
for those piles to be removed.

| ssue 14

131.

132.

133.

134.

Issue 14 is whether and to what extent the app&laervice of the notice under
section 6(5) of the Act impacts upon the award.

The straightforward answer is not at all. Awards @ermissive. The works proposed
by Mr Gray in respect of which he has served hiti®e 6(5) notice would, were an

award to be made as sought, result in conflictivgrds. There is nothing in the Act
to prevent conflicting awards.

As to whether a building owner with an award caartsivork and then prevent his
adjoining owner as building owner from commencingrkvon his conflicting award
is, Mr Isaac submits, a question of fact in eackecaThe neutral observer hopes for
common sense; he may not always find it.

In the present case it seems to me that as Elivn Tave started their work relevant
to the third award, albeit under the first awardd,atherefore, only impliedly

authorised, but necessarily impliedly authorisedthsy third award, it might be in a
good position to obtain an injunction to restrain Gray from commencing any work
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he may be authorised to execute under an awardhettéurther to his section 6 or
section 2 notices. However, Mr Gray has no awardss favour at present and, as
Mr Winser has asked me to say nothing in this mgam invitation | have not entirely
accepted, | say nothing more.



